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Office Action Summary 


Application No. 

09/879,772 


Examiner 

Curtis E. Sherrer 


Applicant(s) 

BROWN, DAVID GEOFFREY 


Art Unit 

1761 


The MAILING DATE of this communic ation appears on the cover sheet wim the corraspondencB aaaress » 

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH{S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. , ^ ^. ^ ^, . 

after SIX (6) MONTHS from the mailing °^*^'f^P°";5J.""'^^^ statutory minimum of thirty (30) days will be considered timely, 

earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )M Responsive to communication(s) filed on 12/23/02 . 
2a)n This action is FINAL. 2b)IEl This action is non-final. 

3) 0 Since this application is in condition for allowance except for forrnal matte^ T5I o g°"2i'I '° 
closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 . 453 O.G. 21 3. 

Disposition of Claims 

4) S Claim(s) 1-31 is/are pending in the application. 
4a) Of the above claim(s) a J ^ ia 18.26 and 29-31 is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) IEI ^--'"fc) 1-^ fi f-i'i, 17 ia.25.27 and 28 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) D Claim{s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)D accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

1 DD The proposed drawing correction filed on is: a)^ approved b)^ disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

1 3) 12 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)l2AII b)n Some*c)n None of: 

1 .13 Certified copies of the priority documents have been received. 
2.n Certified copies of the priority documents have been received in Application No. . 

3 □ copies of the certified copies of the priority documents have been received in this National Stage 
application from the Internafional Bureau (PCT Rule 17.2(a)). 
• See the attached detailed Office action for a list of the certified copies not received. 
1 AM Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional applicafion has been received 
15)0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

^71 .r,. A,DTnjiw\ 4) □ Interview summary (PTO-41 3) Paper No(s) • 

1 ) M Notice 0 References Cited (PT0^92) ^ ^^^^^^^ p^^^^^ ^p^O., 52) 

2) [J Notice of Draflsperson's Patent Drawing Review (f 1 u-aio) uj 

3) 13 Information Disclosure Statements) (PTO-1 449) Paper No(s) £5. 6) U Other: ^ 
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DETAILED ACTION 


Election/Restrictions 

Applicant's election with traverse of the restriction in Paper No. 7 is acknowledged. The 
traverse is on the grou„d(s) that the apparatus cannot be used for an aerobic fermentation. This 
is not found persuasive because applicants actually claim in,roduch« oxygen containing gas into 

the apparatus (see claim 10). 

The requirement is still deemed proper and is therefore made FINAL. 

Claims 5,7,16,18,26 and 29-31 withdrawn from fiirther consideration pursuant to 37 CFR 
1 . 142(b), as being drawn to a nonelected apparatus, there being no allowable generic or linking 
claim. Applicant timely traversed the restriction (election) requirement in Paper No. 7. 

This appUcation contains claims 5,7,16,18,26 and 29-31 are drawn to an invention 
nonelected with traverse in Paper No. 7. A complete reply to the final rejection must include 
cancelation of nonelected claims or other appropriate action (37 CFR 1.144) See MPEP 
§ 821.01. 

Qaim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

Tl.e specification shall conclude w.th one or more claims particul^^^ 
subject matter which the applicant regards as his mvention. 

Claims 1-4,6.8-15,17,19-25,27 and 28 are rejected under 35 U.S.C. 1 12, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 
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Claims 1 and 1 1 are mdefinto because tee are no positive process steps recited in tl.e 
claim Further, the claims lack a tradiUonal preamble phrase, e g., consisting of, comprising, etc. 
Claim 1 is indefinite because there is no antecedent basis for the phrase "the fermenting 

liquid." 

Claims 12 and 22 are indefinite because there is no antecedent basis for the phrase "the 

concentration of generated carbon dioxide." 

Claims 2 and 13 are indefinite because there is no antecedent basis for the phrase "the 

saturation level." 

Claims 9 and 20 are indefinite because there is no antecedent basis for the phrase "the 

brewing of beer." 

Claims 4 and 15 are indefinite because there is no antecedent basis for the phrase "the 

opposite side " 

Claims 23-25. 27 and 28 provide for the use of a gas permeable membrane, but, since the 
claim does not set forth any steps involved in the method/process, it is unclear what 
method/process applicant is intending to encompass. A claim is indefinite where it merely 
recites a use without any active, positive steps delimiting how this use is actually practiced. 

Claims 23-25. 27 and 28 are rejected under 35 U.S.C. 101 because the claimed recitation 
of a use. without s^ng forth any steps involved in the process, results in an improper definition 
of a process, i.e.. results in a claim which is not a proper process claim under 35 U.S.C. 101. See 
for example E^parU DunU. 153 USPQ 678 (Bd.App. 1967) and Clmcal ProcH.c,s. v. 
Bremer. 255 F. Supp. 131, 149 USPQ 475 (D.D.C. 1966). 
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aaim Rejections - 35 USC§ 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for aU 
obviousness rejections set forth in this Office action: 

manner in which the invention was made. 

Claims 1-4, 6, 8. 12-15. 17, and 19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Dean Jr. et al. (U.S. Pat. No. 4,978,6 16)(hereinafter Dean). 

Dean teaches a fluidized bed cultivation process wherein carbon dioxide, generated by 
the cells, is removed from the broad fermenting medium by a membrane oxygenator, such as a 
cartridge membrane of silicone tubing (col. 15, lines 1-40). The oxygen containing gas can be 
enriched air, and because it is notoriously well known that air contains nitrogen, therefore, the 
enriched air will inherently contains nitrogen. Dean states that "[o]bviously, in the broad 
practice of the present invention any of a wide variety of normally gaseous constituents may be 
added to, or removed from the recirculating liquid by properly selecting the membrane material 
with this arrangement and this aspect of the present invention need not be limited solely to 
aerobic processes. Therefore it would have been obvious to modify the processes performed by 
Dean to include anaerobic fermentations. 

Dean does not teach whether the carbon dioxide level should be reduced to below 
saturation level. Because the saturation point of the carbon dioxide is a result effective variable, 
i.e., it begins to present itself in the form of foam, it would have been obvious to those of 
ordinary skill in the art to maintain the level of carbon dioxide below its saturation point. 
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Claims 9-1 1 and 20-22 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
applicants' admissions' (pages 1-5 of instant application) in view of Dean. 

Applicants admit that the foam, i.e., carbon dioxide, produced during the anaerobic 
fermentation to produce beer "is undesirable for a number of reasons." They list the lack of 
available fermentor volume, loss of broth components, increased costs, longer fermentations, and 
addition of undesirable chemicals. Applicants admit that when the content of the carbon dioxide 
exceeds the saturation Umit, it produces foam Apphcants do not admit the use of a membrane to 
remove the carbon dioxide during the fermenting of the beer wort. 

Dean teaches that cited above. It would have been obvious to those of ordinary skill in 
the art to remove the carbon dioxide that inherently builds up during a wort fermentation with a 
membrane as disclosed by Dean for the reasons set forth by applicants. It would also have been 
obvious to reduce the content of the carbon dioxide to below the saturation level so as to avoid 
production of foam for the reason set forth by applicants. 

Applicants also admit that it is well known to introduce oxygen at early stages of 
fermentation to "provide a benefit to the fermentation performance." It would have been 
obvious to those of ordinary skill in the art to use the apparatus of Dean in the process as 
admitted to by apphcants to add oxygen in order to benefit the performance of the fermentation. 


Conclusion 

The prior art made of record and not relied upon is considered pertinent to appUcant's 
disclosure. Vaa et al. (WO Pat. No. 00/78916) teaches the reduction of foam on the surface of a 

fermenting wort. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Curtis E. Sherrer whose telephone number is 703-308-3847. The 
examiner can normally be reached on Tuesday-Friday, 8AM-6:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone numbers for the 
organization where this application or proceeding is assigned are 703-305-3602 for regular 
communications and 703-305-3602 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is 703-308-0661 . 



Curtis E. Sherrer 
Primary Examiner 
March 18, 2003 


